GUJARAT APPELLATE AUTHORITY FOR ADVANCE RULING \
GOODS AND SERVICES TAX ‘j@;%{‘o“ |

RN 5
D/5, RAJYA KAR BHAVAN, ASHRAM ROAD, Al MARKET ‘

ADVANCE RULING(APPEAL) NO. GUJ/GAAAR/APPEAL/ 2025/04
(IN APPLICATION NO. Advance Ruling/SGST&CGS1/2023/AR/02)

Datc2201.2025

Name and address of the | : | M/s. Riddhi Enterprise,

appellant 2, Ground floor, Magnifico,

Opp. Time Square,

Nr. Avlon Hotel, S G Highway,

- | Ahmedabad — 380 054,

GSTIN of the appellant |1 | 24AAXIR1840C178 B
Advance Ruling No. and | : | GUJ/GAAR/R/2022/51 dated 30.12.2022
Date

Date ofappcra]' | . 277."()1.72023
Date of Personal Hearing | : | 08.11.2024 7
Present for the appellant | - Shri Chintan Vasa, CA

At the outset we would like to make it clear that the provisions of
the Central Goods and Services Tax Act, 2017 and Gujarat Goods and
Services Tax Act, 2017 (hercinafier referred to as the ‘CGST Act, 2017 and
the ‘GGST Act, 2017°) arc pari materia and have the same provisions in like
matter and differ from cach other only on a few specific provisions. Therelore,
unless a mention is particularly made to such dissimilar provisions, a reference
to the CGST Act, 2017 would also mcan reference to the corresponding

similar provisions in the GGST Act, 2017.

2. The present appeal is filed under Section 100 of the CGST Act,
2017 and the GGST Act, 2017 by M/s. Riddhi Enterprise (hereinafter referred
to as ‘appellant’) against the Advance Ruling No. GUJ/GAAR/R/2022/51
dated 30.12.2022.

3. Briefly, the facts are ecnumerated below for casc of reference:

e the appcllant is in restaurant business & is registered with the department;

e they offer a variety of food items & beverages prepared at the restaurant as well as
rcadily purchased for salc over the counter;

e that there is no hotel accommodation;

e the applicant is of the opinion that the food and beverages whether prepared and
supplicd whether consumed in the restaurant or supplicd over the counter is leviable
1o 5% GS'1 with no I'I'C;

¢ the applicant is further of the opinion that the goods and beverages not prepared in
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4.

In view of the forcgoing facts, the appellant had sought Advance

Ruling on the following questions, viz:

5.

. Whether the food &beverages prepared & supplied by the Applicont to its customers whether
consumed in the restaurant or by way of takeaway qualifies as restaurant services' and is
classifiable under SAC '996331: Services provided by restaurants, cafes and similar eating

facilities including takeaway services, room services and door delivery of food" leviable to GST

@ 3% with no input tax credit as per Sr. No.7(ii) of Notification No. 11/2017 - Central Tax
(Raie) dated June 28, 2017 read wiith Sr. No. 7(ii) of Notification No.11/2017 - State Tax (Rate)
dated June 30, 20177

[l Whether the readily available food and beverages (not prepared in the restaurant) sold over
the counter by the Applicant to the customer whether consumed in the restaurant or by way of
takeaway qualifies as 'restaurant services' classifiable under SAC'996331: Services provided by
restaurants, cafes and similar eating facilities including takeaway services, room services and
door delivery of food' leviable 1o GST @ 5% with no input tax credit as per Sr. No. 7(ii) of
Notification No. 11/2017 - Central Tax (Rate) dated June 28, 2017, read with Sr. No.7(ii) of
Notification No. 11/2017 - State Tax (Rate) dated June 30, 20177

Conscquent to hearing the applicant, the Gujarat Authority for

Advance Ruling [GAAR], recorded the following findings viz

0.

e the appellant. engaged in restaurant business is supplying foods which is prepared
cooked in the restaurant & also purchased from outside & sold over the counter in
the restaurant premiscs;

e the activity of the appellant is of preparing food in the kitchen at the restaurant
premises & scrving the same to the customers who cither consume it at the
restaurant or at their place: that delivery of food is also donc at the customers
premises; that these activity gets covered under restaurant services in terms of
circular no. 164/20/2021-GS'T dated 6.10.2021.

e that in terms of agenda item 9 of the minutes of the 23" GST Council meeting held
on 10.11.2017, it was clarificd that all stand-alonc¢ restaurants, whether air
conditioned or otherwise, shall attract GS1 @ 5% without ITC: that food
parccl/takcaway from restaurant shall also attract the same rate of GST:

e that food & beverages prepared /cooked in the restaurant & supplied to customers
cither consumed or by way of takcaway, will qualify as ‘restaurant scrvices’,
classifiable under SAC 9963,

e that the applicant is also engaged in purchasing food items from the market &
supplying it from restaurant over the counter: that these food items are not
prepared/cooked in the restaurant but purchased from the local market & direetly
supplied to the customers; that the customers may cither consume it at the restaurant
or at their place;

e the supply of alrcady cooked/prepared food items purchased from local market, by
way of takcaway docs not fall within the ambit of “restaurant service’ instead it 1s a
supply of goods;

e that in the AAAR ruling of Kundan Mishthan Bhandar, the appellate authority ruled
that sale of sweets, namkeens cold drinks cte from sweetshop counter is supply of
goods with applicable GS'T wherein I'TC can be availed.

The GAAR, vide the impugned ruling dated 18.10.2021, held as

follows:
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1. The food and beverages prepared and supplicd by the Applicant to il customers
whether consumed in the restaurant or by way of takcaway qualifies as “restaurant
services” and is classifiable under SAC “QUH33 1 Services provided by orestanrants
cafes and similar cating facilities including takeaway Services, room Serviees and
door detivery of food” leviable 0 GST @ S% with no input tax credit as per Sr. No.
7(ii) of Notification No 112017 - Central Tax (Rate) dated June 28, 2087, read with

1\
Sr. No. 730 of Notitication No 12017 - State Fas (Rate) dated June 30520103

3 The readily availuble food and heverages (not prepared in the restaurant) sald over

the counter by the Applicant is supply of goods which is liable to applicable rate of

GST Tax and does not qualify as “restaurant services”.

7. Aggrieved by advance ruling with respect to question no. 2 given
vide the impugned Ruling dated 30.1 2.2022, the appellant is before us, raising
the following contentions, viz

e the definition of ‘restaurant service” & Sr. No. 6(b) of Schedule [T of the CGST Act. 2017
arc identically worded;

e that the readily available food & beverages [not prepared in the restaurant| & sold over the
counter is deemed to be supply of service classifiable as “restaurant service’;

e that the GST Council has catcgorically stated that the intention is to levy GST @ 5% on
restaurants irrespective of whether the goods is consumed in the restaurant or clsewhere and
irrespective of whether it is prepared in the premises or merely sold over the counter;

e AAR misconstrued the AAAR ruling in the case of M/s. Kundan Mishthan
Bhandar';

e that they wish to rely on the ruling in the case of M/s. Gangur Sweets” also.

8. Personal hearing in the matter was held on 08.11.2024, whercin Shri
Chintan Vasa, CA appeared on bchalfl of the appellant and reiterated the
erounds of appeal. During the course of personal hearing, the authorized
representative submitted a copy of circular no. 201/13/2023-GST" dated

1.8.2023.

9. We have carefully gone through and considered the appeal papers,
written submissions filed by the appellant, submissions made at the time of

personal hearing, the impugned ruling and other materials available on record.

10. Before dwelling on to the issue, we would like to reproduce relevant
portions of circular/clarification & the exemption notification for casc of

reference viz

12019-VIL-24-AAAR
29020(6) TMI 815-AAR Chattisgarh
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r Schedule 11
[sce section 7|
Activities [or transactions] to be treated as supply of goods or
supply of service

0. Composite supply

The following composite supplies shall be treated as a supply of services, namely:-
(a) ........... and

(b) supply, by way of or as part of any service or in any other manner whatsoever,
of goods, being food or any other article for human consumption or any drink
(other than alcoholic liquor for human consumption), where such supply or service
is for cash, deferred payment or other valuable consideration.

r Notification No. 11/2017-CT (R) dated 28.6.2017 as amended
vide notification No. 20/2019-CT (R) dated 30.9.2019, wef 1.10.2019

“(xxxii) “Restaurant service ! means supply, by way of or as part of any
service, of goods, being food or any other article for human consumption
or any drink, provided by a restaurant, eating joint including mess, canteen,
whether for consumption on or away from the premises where such food or
any other article for human consumption or drink is supplied.

r Circular No. 164/20/2021-GST dated 6.10.2021 [rclevant extracts]
3. Services by cloud kitchens/central Kitchens:
3.1 Representations have  been  received  requesting  for  clarification

regarding  the classification and rate of GS'T on services rendered by Cloud kitchen or
Central Kitchen.
3.2 The word “restaurant service! | is defined in Notification No. 11/2017 - CTRas
below: -
“Restaurant service! means supply, by way of or as part of any service, of goods,
being food or any other article for human consumption or anydrink, provided by a
restaurant, eating joint including mess, canteen, whether for consumption on
or away from the premises where such food or any other article for human
consumption or drink is supplied.”

3.3 The explanatory notes to the classification of service state that “restaurant
service' | includes services provided by Restaurants, Cafes and similar eating facilities
including takeaway services, room services and door delivery of  food. Therefore, it is
clear that takeaway services and door delivery services for consumption of food are also
considered as restaurant service and, accordingly, service by an entity, by way of cooking
and supply of food, even if il is exclusively by way of tukeaway or door delivery or through
or from any restaurant would be covered by restaurant service. This would thus cover
services provided by cloud kitchens/central kitchens.

3.4 Accordingly, as recommended by the Council, it is clarified that service
provided by way of cooking and supply of food, by cloud kitchens/central kitchens are
covered under |, restaurant service'l, as defined in notification No. 11/2017-Central
Tax (Rate) and attract 3% GST [ without ITC].
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4. Supply of ice cream by ice cream parlors
4.1 Representations have been received requesting for clarification regarding the
supplies provided in an ice cream outlet.

4.2 Ice cream parlors sell already manufactured ice-cream and they do not have a
character of a restaurant. Ice-cream parlors do not engage in any form of cooking at any
stage, whereas, restaurant service involves the aspect of cooking/preparing during the
course of providing service. Thus, supply of ice-cream parlor stands on a different jooting
than restaurant service. Their activity entails supply of ice cream as goods (a manufactured
item) and not as a service, even if certain ingredients of service are present.

4.3 Accordingly, as recommended by the Council, it is clarified that where ice
cream parlors sell already manufactured ice-cream and do not cook/prepare ice-cream for
consumplion like a restaurant, il is supply of ice cream as goods and not as a service, even
if the supply has certain ingredients of service. Accordingly, il is clarified that ice cream
sold by a parlor or any similar outlet would attract GST at the rate of 18%.

> Circular No. 201/13/2023-GST dated 1.8.2023

Whether supply of food or beverages in cinema hall is taxable as restaurant service:

References have been recetved requesting for clarification whether supply of food and

(5]

beverages at cinema halls 15 taxable as restaurant service which attract GST at the rate of 3% or

not

31 As per Explanation at Para 4 {(xxxit) to notification No. 1172017-CTR dated 28.06.2017.

“ Rastaurant Service ' means supply, dyway of or as part of any service, of goods, being food or
Restaurant Service' weans suppil, o) o) f am) f g Iy

amv other article for hwman consumpiion or @iy @ring, provided by a restaurant, eating joini

including miess, canteey, whether for conswuption on or away from the premises where such

=3

food or any other article for human conswmption or drink is supplied.”

3.2 Eating joint 1s a wide term which includes refreshment or eating stalls’ kiosks. counters

or restaurant at a cinema also.

33 The cinema operator may run these refreshment or eating stalls’ kiosks’ coumters or
restaurant themselves or they may give 1t on contract to a third partv. The customer may like to
avail the services supplied by these refreshment'snack counters or choose not to avail these
services. Further, the cinema operator can also install vending machines. or supply any other

recreational service such as through coin-operated machines et which a customer may or may

not avatl.

34 It is herebv clarified that supply of food or beverages in a cinema hall 1s taxable as

‘restaurant service as long as:

[8te]

a) the food or beverages are supplied by way of or as part of a service, and

b) supplied independent of the cinema exhibition service.

3 Tt is further clarified that where the sale of cinema ticket and supply of food and

beverages are clubbed together, and such bundled supply satisfies the test of composite supply,
the entire supply will attract GST at the rate applicable 1o service of exhibition of cinema; the

principal supply.
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1. We find that the appellant, as is alrcady mentioned supra, is
aggricved only against ruling given in respect of question no. 2, wherein the
GAAR held that the readily available food & beverages (not prepared in the
restaurant), sold over the counter, is supply of goods & is liable to applicable

ratc of GS'I" and that it does not qualify as ‘restaurant service’.

12. We find that the definition of ‘restaurant service’, as reproduced
supra, means supply of goods viz food/beverages, cte fit for human
consumption, provided by a restaurant/cating joint including mess, canteen, by

way of or as part of any scrvice, irrespective of whether it is consumed at the

restaurant premises or otherwise. Now, clause 6(b) of schedule-11, read with
scction 7(1A), ibid, in a similarly worded sub-clause, mentions activity of

supply of food articles....... , by way of or as part of any scrvice, as supply of

service. The reason for undertaking a conjoint reading of both the definition
and clausc 6(b) of schedule-11, is to highlight the fact that to fall within the

ambit of ‘restaurant service’, the pivotal factor is that the supply of food has to

be a composite supply along with the supply of service. It goes without saying
that sans supply of service, a supply of goods being food/beverages, fit for

human consumption, is a casc of pure supply of goods.

13. The aforementioned finding is substantiated vide the clarification
issued vide circular no. 201/13/2023-GST dated 1.8.2023, reproduced supra,
wherein it was clarified that supply of food or beverages in a cinema hall is
taxable as ‘restaurant service’ as long as the food or beverages are supplied by

way of or as a part of a service....

14. [‘urther this 1s also what emanates on a conjoint reading of

cspecially paragraph 4.2] of circular no. 164/20/2021-

paragraphs 3 and 4

GS'T dated 6.10.2021, reproduced supra.

15. GAAR vide its ruling to question no. 2, supra, holds that the readily
available food & beverages [not prepared in the restaurant| sold over the
counter by the applicant is supply of goods which is liable to applicable rate of
GST & does not qualify as ‘restaurant service’. We find that the ruling is in

tunc with the definition of restaurant service and the clarifications issued by
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the CBIC, as mentioned supra. We therefore, concur with the findings of the

GAAR.

16. Lastly, the applicant has relied upon two rulings viz

la] M/s. Kundan Misthan Bhandar * . In this casc, the AAAR of Uttarakhand, was dealing
with a matter wherein the applicant was running a sweetshop and a restaurant, in two
distinctly marked SCparate parts of the same premises in addition (o maintaining scparate
accounts as well as scparate billing; that the goods sold from sweetshop were billed
exclusively as sweetshop sales whereas the goods supplied from restaurant were billed
under restaurant services, IT was held that when the goods are suppliced to customers in the
restaurant or as a take aways [rom the restaurant counter it is a composite supply with
restaurant service being the principal supply, since food is naturally bundled with (he
ICstaurant service. As is apparent, the facts of the case are not similar and hence, we do not
find the reliance to the said ruling tenable. We further also disagree with the lindings of the
GAAR in para 17, of the impugned ruling, to this extent.

[b] M/s. Gangaur Sweets” - Again in this case, the AAR, Chhattisgarh, was dealing with a
matter wherein the applicant had 4 sweetshop in the ground floor & a restaurant at the first
[Toor of the same building; that for the supplics made from the restaurant there being supply
ol preparation & sale of goods & serving the same there exist || supply of two or more
goods or services or both together & [ii] goods or services or both are usually provided
together in the normal course of business, having all the ingredients of a composite supply.
As 1s evident again, the facts of the case not being similar, the reliance is not tenable.

Iiven otherwise, the ruling of an Advance Ruling Authority or an Appcellate
Authority under section 103 of the CGST Act, 2017, is binding only on the
applicant & the concerned officer or the jurisdictional officer in respect of the
said applicant. Hencee, the reliance placed on aforementioned ruling is not

plausible.

17. In view of the above findings, we reject the appeal filed by
appellant M/s.  Riddhi Enterprise, against  the Advance  Ruling No.
GUI/GAAR/R/2022/51 dated 30.12.2022, passed by the Gujarat Authority for

” W
( Rajeev Topno) v (B V Siva Naga Kumari)
Member (SGST) Ve Member (CGST)

Advance Ruling.

Place: Ahmedabad
Date:22- 01.2025
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