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CESTAT: No Penalty if Pending Taxes Paid Earlierto the
Issuance of Show Cause Notice

Observations & Findings

M/s. Susee Auto Sales & Service Pvt. Ltd., the appellant, isan authorized service dealer for two-wheeler motor
vehicles and motor cars manufactured by M/s. Bajaj Auto Ltd. and M/s. Mahindra & Mahindra, operating
through their authorized service stations. The Revenue Department, the Respondent, investigated the
Appellant's financial records and found that its employees were also performing tasks for the Appellant's
sister company, such as managing purchase orders, logistics, accounting, and transactions. The expenses
for these services were initially deducted from the sister company's accounts and later added back to the
Appellant'saccountsat the end of each financial period.

Starting from May 1, 2006, due tothe above reasons, it was concluded that the Appellantshould pay service
tax for the services provided to their sister companies. The Appellant proactively paid a service tax of Rs
6,76,675,along with interest of Rs 1,83,385 even before receiving the Show Cause Notice.

The Respondent argued that, for the years 2006-2007 to 2007-2008, the services should be categorized as
business auxiliary services under section 65(104)(c) of the Finance Act. The Appellant was accused of not
paying service tax on the amounts collected as "Administrative and Handling Charges from the sister
concerns." In response, the Respondent issued a Show Cause Notice on December 28, 2010, demanding
service tax, interest, and imposing penalties. The Adjudicating Authority, in an Order, upheld the demand,
interest, and levied a penalty of Rs 6,76,675.

Disagreeing with this decision, the Appellant appealed to the CESTAT, Chennai. The Appellant cited the
judgment in Hospitech Management Consultants Pvt. Ltd. where CESTAT New Delhi ruled that the
extended limitation period for demanding payment cannot be applied when there was no intention to
evade service tax paymentduetoalleged suppression of facts. The question arose whethera penalty could
still be imposed if the taxpayervoluntarily paid the service tax before receiving the Show Cause Notice. The
CESTAT, Chennai, observed:

e Appellant'svoluntary tax payment prompted need for reasonable discretion by Respondent before
applying penalty.

e The precedentin Hospitech Management Consultants Pvt. Ltd. case supported the view that the
extended limitation period could not apply when alleged suppression did not indicate an intent to
evade service tax payment.

e '"SupportServicesof Businessor Commerce" were taxable starting May 2006,thoughthe exact scope
was unclear.

e The Appellant had paid INR 6,41,376/- for the fiscal year 2006-07 and INR 35,300/- for 2007-08 as
service tax.

e The case should have been resolved under section 73 (3) of the Finance Act, as the Appellant had
already paid the service tax with interest before the SCN was issued.

The CESTAT, Chennai, modified the challenged orderand annulled the penaltiesimposed under sections 77
and 78 of the Finance Act.
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